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Honorable Sean O’Donnell 
Tuesday, November 22, 2016 

Without Oral Argument 
 
 
 
 
 
 
 
 
 
 
 
 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR KING COUNTY 

THE CITY OF SEATTLE, a Washington 
municipal corporation, 
 

Plaintiff, 
 

vs. 
 
KOSTAS A. and LINDA C. KYRIMIS, a 
marital community; JANE AND JOHN DOES 
1-20, as individuals and marital communities, 
 

Defendants. 
 

 No. 16-2-22576-4 SEA 
 
DEFENDANTS’ MOTION FOR STAY OF 
CIVIL PROCEEDINGS 

I.  RELIEF REQUESTED 

 
Defendants, Kostas A. and Linda C. Kyrimis (“Kyrimis Defendants”), by and through 

their attorneys of record, Heather M. Jensen and William W. Simmons of Lewis Brisbois 

Bisgaard and Smith, respectfully request this court stay this civil matter until the parallel 

criminal investigation and potential criminal matter are resolved.  This stay is requested to 

protect the Kyrimis Defendants’ Fifth Amendment rights against self-incrimination, and to allow 

the Kyrimis Defendants to vigorously defend themselves in this matter, as well as the parallel 

criminal investigation and potential criminal case. 

FILED
16 NOV 14 PM 3:09

KING COUNTY

SUPERIOR COURT CLERK

E-FILED

CASE NUMBER: 16-2-22576-4 SEA
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II.  STATEMENT OF FACTS 

On September 20, 2016, Plaintiff City of Seattle (“City”) filed its’ Complaint for 

Damages and Enforcement Penalties against the Kyrimis Defendants, as well as other John/Jane 

Does defendants.  See Declaration of William Simmons (“Simmons Decl.”), Exhibit 1.  The 

Complaint alleges that in 2015 or early 2016 the Kyrimis Defendants, and other unnamed 

defendants, committed timber trespass and damage to land involving parcels of land owned by 

the City and operated by the Seattle Department of Park and Recreation and the Seattle 

Department of Transportation.  See Simmons Decl., Exh. 1, ¶¶s 8-9 & 11.  The Complaint 

contains seven causes of action, including timber trespass, damage to land, violations of 

environmentally critical areas code, unauthorized use of park property and tree and vegetation 

management in public places.  Id., Exh. 1.  The City seeks economic damages, civil penalties and 

enforcement costs.  Id. at p. 7-8. 

In April 2016, Detective Adonis Topacico of the Seattle Police Department attempted to 

contact the Kyrimis Defendants to investigate the matter.  See Declaration of David Gehrke 

(“Gehrke Decl.”), p. 1.  The Kyrimis Defendants retained criminal defense attorney David 

Gerhrke to serve as liaison with the investigation officers and the City’s attorneys.  Id. at p. 1-2.  

On behalf of the Kyrimis Defendants, Mr. Gehrke has communicated with Detective Topacico, 

as well as attorneys representing the City and other potential Defendants. Id. at p. 1-2.  Based on 

those communications, there is good cause to believe that one or more criminal charges are 

possible against the Kyrimis Defendants and the John/Jane Doe defendants.  Id. at p. 2.   

While it appears the evidence against the Kyrimis Defendants is not strong, they may still 

face charges including multiple counts of felonies and/or misdemeanors.  Id.  Those charges 

would be based on the same allegations contained in the City’s civil Complaint that the Kyrimis 

Defendants, and others, wrongfully cut down trees on City property. 
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III.  STATEMENT OF ISSUES 

 

Should this civil proceeding be stayed pending the resolution of a parallel criminal 

investigation and potential criminal case to protect the Defendants from the possibility of self-

incrimination, and to allow the Defendants to vigorously defend this civil proceeding and any 

parallel criminal matter that may occur?  Yes  

IV.  EVIDENCE RELIED UPON 

Kryimis Defendants rely upon the Declaration of William Simmons, including exhibits, 

the Declaration of David Gehrke, and the entire record of this matter. 

V.  ARGUMENT 

The trial court has inherent power to stay proceedings before it and determination of a 

motion to stay is discretionary, only to be disturbed for abuse of discretion.  See King v. Olympic 

Pipe Line, 104 Wn.App. 338, 348-50, 16 P.3d 45 (2000).  When parallel and simultaneous civil 

and criminal proceedings arise from the same alleged transactions or conduct, a problem is 

created by competing interests of avoiding self-incrimination and the ability to vigorously 

defense oneself on one side, and expedient litigation on the other side. 

But when civil and criminal proceedings arising from the same 
transactions or conduct are pending simultaneously, the court faces a 
dilemma: 
 
 On the one hand, a parallel civil proceeding can vitiate the 
protections afforded the accused in a criminal proceeding if the prosecutor 
can use information obtained from him through civil discovery or 
testimony elicited in the civil litigation . . . .On the other hand, the 
pendency of a parallel criminal proceeding can impede the search for truth 
in the civil proceeding if the accused resists disclosure and asserts his 
privilege against self-incrimination and thereby conceals important 
evidence. 
 
In the face of this dilemma, “a court may decide in its discretion to stay 
civil proceedings, postpone civil discovery, or impose protective orders 
and conditions ‘when the interests of justice seem to require such 
action.’” 

 
Olympic Pipe Line, 104 Wn.App. at 352 citing Parallel Civil & Criminal Proceedings, 
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129 F.R.D. 201 (1990) (Pollack, J.); quoting Sec. & Exch. Comm’n v. Dressler Indus., Inc., 202 

U.S. App. D.C. 345, 628 f.2d 1368 (D.C. Cir. 1980) and United States v. Kordel, 397 U.S. 1, 90 

S. Ct. 763, 23 L. Ed. 2d 1 (1970).  (emphasis added). 

There are several factors that the court should consider when exercising this discretion, as 

identified and adopted in Olympic Pipe Line.  Of note, the strong constitutional protection 

against self-incrimination is the most important factor and should be afforded the most weight 

against other considerations.  

As a case of first impression in Washington, Olympic Pipe Line provided detailed 

analysis of the various factors considered by the Federal Courts to determine whether a civil 

action should be stayed pending a parallel criminal action, or potential criminal action, that 

involve the same transaction or conduct.  See Olympic Pipe Line, 104 Wn.App. at 348-49.  

Olympic Pipe Line provides the general framework to guide Washington courts in determination 

of a motion for stay on a case by case basis.  Id. at 348-49; 353.  The Court of Appeals in 

Olympic Pipe Line noted that most of the federal authority reviewed involved “the balancing of 

interests in the context of a request to stay the entire civil proceeding or all discovery” despite 

the defendant in that case seeking only a temporary stay of discovery.  Id. at 349. 

The factors enumerated in Olympic Pipe Line are: 

A.  The extent to which a defendant’s Fifth Amendment rights are implicated; 
B.  Similarities between the civil and criminal cases; 

C.  Status of the criminal case; 

D.  The interest of the plaintiffs in proceeding expeditiously with litigation or any 

particular aspect of it, and the potential prejudice to plaintiffs of a delay; 

E.  The burden which any particular aspect of the proceedings may impose on 

defendants; 

F.  The convenience of the court in the management of its cases, and the efficient use of 

judicial resources; 
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G.  The interests of persons not parties to the civil litigation; and 

H.  The interest of the public in the pending civil and criminal litigation. 

Id. at 352-53. 

Again, the analysis begins with the most important factor, protecting a defendant’s Fifth 

Amendment rights, and is determined by “the particular circumstances and competing interests 

involved” in any particular case.  Id. at 353. 

A.  Implication of the Kyrimis Defendants’ Fifth Amendment Rights. 

The starting point of the analysis is the most important factor and should decide the 

outcome of this motion in Kyrimis Defendants’ favor.  There is no dispute that the conduct 

alleged in the civil complaint is the same conduct that is the subject of the ongoing criminal 

investigation and potential criminal charges.  There is no dispute that the Kryimis Defendants 

have a right to invoke their Fifth Amendment rights to keep from incriminating themselves.  See 

Gehrke Decl., p. 2.   

The significant quandary created by the parallel proceedings based on the same conduct 

is that if the Kyrimis Defendants’ invoke those rights in the civil proceeding, the trier of fact is 

entitled to draw an adverse inference from the invocation and refusal to testify.  See Ikeda v. 

Curtis, 43 Wn.2d 449, 458, 261 P.2d 684 (1953).  The consequence of the adverse inference is 

that it prevents a defendant, in the face of criminal charges, from fully defending itself in the 

civil matter.  See Olympic Pipe Line, 104 Wn.App. at 355-56.   

This is the inherent unfairness in allowing parallel civil and criminal proceedings based 

on the same alleged conduct.  There is a “horrendous prejudice” to the Kyrimis Defendants if a 

stay of this proceeding is not granted in that they will be “forced to either not defend the civil 

case to the best of their ability, versus facing the possibility of incriminating themselves and not 

being able to defend on the criminal case.”  See Gehrke Decl., p. 3. 
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B.  Similarities Between The Criminal And Civil Proceedings. 

The Court of Appeals in Olympic Pipe Line referred to this factor as “one of the most 

important factors” because in effect, it acts as a threshold determination.  See Olympic Pipe Line, 

104 Wn.App. at 357.  If there is no overlap or similarity between the criminal and civil 

proceedings, there is not concern over self-incrimination, and therefore no need for a stay.  Id.  

On the other hand, “a stay is most appropriate where the subject matter of the parallel civil and 

criminal proceeding or investigation is the same.”  Id. (emphasis added). 

There is no dispute that the criminal investigation and potential criminal charges involve 

the same alleged misconduct, the cutting of the City’s trees, in the civil matter.  The Kyrimis 

Defendants criminal defense attorney reviewed the allegations contained in the civil complaint 

and communicated with the investigating detectives, the City’s attorney and attorneys for other 

potential defendants and confirmed that they are based on the same alleged conduct.  This factor 

also weighs heavily in favor of a stay. 

C.  Status Of The Criminal Case. 

The Plaintiff King in Olympic Pipe Line argued that a stay was inappropriate because 

there was no indictment at the time the stay was sought, only an ongoing grand jury 

investigation.  Id. at 358-59.  King went so far as to ask that a “bright-line rule” be adopted that 

would “condition a stay upon the presence of an indictment.”  Id. at 359.  The Court of Appeals 

resoundingly rejected that argument.  Under the analysis of this factor, as well as the first factor, 

the Court of Appeals made it clear that while the presence of an indictment may be a 

consideration, the real question is whether “the litigant is in real danger of self-incrimination in a 

subsequent criminal proceeding.”  Id. at 358-59.  In other words, is there “genuine jeopardy of 

criminal liability” based on the alleged conduct at the root of both the criminal and civil 

proceedings, even if the criminal proceeding is in the investigative stages.  Id. at 354. 
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Based on the indisputable similarity between the criminal and civil proceedings in this 

case, and the declaration of Mr. Gehrke, this factor also weighs heavily in favor of a stay.  Again, 

Mr. Gehrke reviewed the Complaint in this civil matter, and he communicated with the 

investigating detective, the City’s attorney and several attorneys for other potential defendants.  

See Gehrke Decl., p. 2.  There is good cause to believe that multiple counts of felonies and/or 

misdemeanors related to the alleged improper cutting of the City’s trees will be brought against 

the Kyrimis Defendants and others.  Id.  While the Kyrimis Defendants believe any such charges 

would ultimately fail, there is a “genuine jeopardy of criminal liability.”  For that reason, it is 

imperative that the Kyrimis Defendants’ Fifth Amendment rights be protected through a stay of 

this matter. 

D.  Plaintiffs’ Interests and Potential Prejudice. 

There is no denying that all parties and the courts have a substantial interest in efficient 

and expeditious litigation.  In the event of a stay there is also undeniable delay.  However, delay 

is not always prejudicial, and it is often a difficult factor to evaluate.  See Olympic Pipe Line, 104 

Wn.App. at 360.  The analysis done in Olympic Pipe Line indicates there is a heavy burden for 

delay to overcome the “more important” Fifth Amendment consideration.   

It was noted that the detrimental component of delay is typically the possibility of lost 

memories and missing witnesses.  Id. at 359-60.  That detriment is often undercut however, 

because the criminal justice system will help safeguard evidence.  Id.  More importantly, the 

detriment of delay is always outweighed by the Fifth Amendment considerations:  “[A]nd while 

stale memories pose a risk, … under settled authority the Fifth Amendment is the more 

important consideration.”  Id. at 360 quoting Volmar Distribs., Inc. v. N.Y. Post Co., 152 

F.R.D. 36 (S.D.N.Y. 1993) (emphasis added). 

The Fifth Amendment implications in this case are real.  If the Kyrimis Defendants are 
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forced to even file an answer in the in civil proceeding, certain admissions could be construed 

and held against them in the criminal proceedings.  See Gehrke Decl., p. 2.  If they invoke the 

Fifth Amendment in the civil proceeding, that very fact creates an adverse inference that the trier 

of fact may consider.  That adverse inference would have an improper impact on both the 

credibility of the Kyrimis Defendants and the ultimate outcome of the civil proceeding.  These 

negative implications must be afforded more weight than any delay concerns. 

Based on my decades of experience in the time it takes for charging 
decisions to be made, and given the fact that this case is still under 
criminal investigation, (it should be wrapped up soon, if not already) any 
prejudice to the city by a delay in the civil proceedings, is greatly 
outweighed by the horrendous prejudice to the Kyrimis’ to be forced to 
either not defend the civil case to the best of their ability, versus facing the 
possibility of incriminating themselves and not being able to defend on the 
criminal case. 
 

Gehrke Decl., p. 3. 

 Even if there is a minor prejudice to the City caused by a delay, the prejudice is simply 

too great to the Kyrimis Defendants and the motion for stay should be granted. 

 E.  The Burdens On The Party Asserting The Privilege. 

 Olympic Pipe Line identified two significant burdens imposed on defendants that exist in 

this case and also weigh heavy in favor of a stay.  First, the scope of civil discovery rules is far 

more broad than discovery in a criminal case.  As a result, there may be materials unearthed 

during the civil discovery that will benefit the government in prosecution of the criminal charges.  

Id. at 362-63.  The concern is heightened when the government, as we have in this case with the 

City, is a party to the civil matter.  Id. at 363. 

Further, the second concern identified in Olympic Pipe Line under the analysis of this 

factor mandates a stay of the civil proceedings in this case: 

Petitioners assert that discovery burdens their Fifth Amendment rights 
because the very invocation of the privilege may constitute a “road 
map” for prosecutors, and form exactly the “link in the chain” of 
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evidence needed to prosecute them that they cannot be 
constitutionally required to provide.  This concern has some force; it is 
surely possible that invocation of the privilege in response to particular 
questions in a civil case could supply an avenue for investigation by 
prosecutors. 

 
Id. at 364 (emphasis added). 

This is a significant concern that underscores the need for a stay to protect the Kyrimis 

Defendants’ Fifth Amendment rights.  The stay is necessary to prevent an “end around” the 

protections afforded to the Kyrimis Defendants against self-incrimination.   

F.  Convenience and Efficiency of the Court. 

This factor is unlikely to typically influence the determination for a stay and therefore has 

a minimal impact on the outcome of this  motion.  But there is a legitimate concern identified in 

Olympic Pipe Line that weighs in favor of a stay:   

Some judges find this factor weighs in favor of a stay because after the 
criminal matter is resolved and the Fifth Amendment issue gone, civil 
discovery will proceed more smoothly and efficiently. 
 

Id. at 365. 

While this factor is not determinative, it supports the motion for stay consistent with each 

of the factors identified above. 

G.  Interests of Non-parties to Civil Litigation. 

The Court of Appeals in Olympic Pipe Line indicated that the “[i]nterests of persons not 

parties to the civil litigation tend to be discussed infrequently.”  Id. at 366.  However, it did 

identify one concern involving non-parties that is applicable to this matter.  Often in matters such 

as this one, individuals who are not yet named parties to the civil proceeding are likely targets of 

the criminal investigation, and potentially important witnesses in the civil litigation.  The same 

Fifth Amendment considerations afforded to the named Kryimis Defendants will likely be 

implicated for witnesses and potential defendants to be added in the civil proceeding.  The stay 
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will protect the Kyrimis Defendants, as well as current non-parties to the civil litigation who may 

be both targets of the criminal investigation and civil lawsuit.  Like the others, this factor weighs 

in favor of a stay. 

H.  Public Interest in Civil and Criminal Investigation. 

This factor does not have a significant bearing on this matter.  As to the criminal 

investigation, it is ongoing and a stay of the civil proceeding will not have an impact on or 

prevent that investigation from resolving.   

With respect to the civil matter, the “public interest” to be considered is not one of public 

concern but rather the public welfare, such as promoting safety or avoiding irreparable financial 

harms.  See Olympic Pipe Line, 104 Wn.App. at 367.  The City’s civil complaint does not 

address public welfare, which negates any impact of this factor on the motion for stay.  The civil 

complaint seeks only monetary recovery for alleged wrongful conduct that has already occurred.  

 There is no public welfare concerned here.  That is not to say that the public is not 

concerned in the City’s pursuit of the monetary recovery, however, that does not correlate with 

public welfare.  A stay of the proceeding will not impact the City’s ultimate ability to recover the 

alleged monetary damages, in the event it can prove entitlement to those damages.  The public’s 

interest in the City’s pursuit of that recompense is not impacted by the requested stay. 

VI.  CONCLUSION 

 Nearly all of the factors enumerated in Olympic Pipe Line weigh in favor of a stay of this 

civil proceeding pending the resolution of the criminal proceedings based on the same alleged 

conduct.  The other factors do not apply to this matter and are irrelevant to the outcome of the 

motion for stay.  Based on all of the foregoing reasons, the Kyrimis Defendants respectfully 

request that the court stay this civil matter until the parallel criminal investigation and potential 

criminal matter are resolved. 
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 We certify that this memorandum contains 3,296 words, in compliance with the Local 

Civil Rules. 

 
 
DATED this 14

th
 day of November, 2016 LEWIS BRISBOIS BISGAARD & SMITH LLP 

 By: /s/ William W. Simmons 

 Heather M. Jensen, WA Bar No. 29635 

William W. Simmons, WA Bar No. 35604 

1111 Third Avenue, Suite 2700 

Seattle, Washington 98101 

Heather.Jensen@lewisbrisbois.com 

William.Simmons@lewisbrisbois.com 

Attorneys for Defendants  

Kostas A. and Linda C. Kyrimis 

 
  

mailto:William.Simmons@lewisbrisbois.com
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DECLARATION OF SERVICE 

 

 I hereby declare under penalty of perjury under the laws of the State of Washington that I 

caused a true and correct copy of the foregoing Defendants’ Motion for Stay of Civil 

Proceedings to be served via the methods below on this 14
th

 day of November, 2016 on the 

following counsel/party of record:   

Attorneys for Plaintiff 

Peter S. Holmes 

Joseph G. Groshong 

Scott Kennedy 

Tamera Van Ness 

Steohanie P. Dikeakos 

Seattle City Attorney 

701 Fifth Avenue, Suite 2050 

Seattle, WA  98104 

joseph.groshong@seattle.gov  

 

[ ] via U.S. Mail, first class, postage prepaid 

[x] via Legal Messenger Hand Delivery 

[ ] via Facsimile  

[x] via E-mail:  

 

Defendants Kyrimis Personal Attorney: 

David H. Gehrke, WSBA #8123 

Gehrke, Baker, Doull & Kelly 

22030 7
th

 Avenue S, Suite 202 

Des Moines, WA 98198 

206-878-4100 / 206-878-4101 Fax 

david@gehrkelawoffices.com 

 

[ ] via U.S. Mail, first class, postage prepaid 

[ ] via Legal Messenger Hand Delivery 

[ ] via Facsimile  

[x] via E-mail:  

 

 

 
 
 
       /s/ Silvia Webb     
        Silvia Webb, Legal Secretary 

 
 

mailto:david@gehrkelawoffices.com

